September 1, 2009

The Honorable Fran Pavley, Chair and Members
Senate Natural Resources and Water Committee
State Capitol, Room 4035

Sacramento, CA 95814

RE: Amendments to AB 1570 - OPPOSE
Dear Chair Pavley and Committee Members:

On behalf of the undersigned organizations representing hundreds of thousands of
Californians who care deeply about full implementation of environmental laws and a transparent
regulatory process, we must regretfully write in opposition to the recent, substantial amendments
proposed for AB 1570. These amendments would directly supersede the authority of an
environmental regulatory agency — in this case, the California Coastal Commission — to
implement and enforce its mandates to protect the health of California’s environment.

Until last week, AB 1570, originally by the Committee on Veteran’s Affairs, had
addressed various protections for veterans. The bill as amended this week would now move far
afield from that original intent to provide a special, individually-tailored exception to the regular
administration of the California Coastal Act." Though its language would be applicable to only
one coastal development permittee, the bill’s precedential effect could undermine the review
authority delegated to not only the Coastal Commission, but any administrative agency actions
on environmental issues that a regulated entity might seek to avoid.

Specifically, the bill as amended would legislatively extend automatically the lifespan of
an existing coastal development permit. This would allow a single applicant to go around the
agency responsible for administering the law by appealing to the Legislature for a special
exception. There is a public process for the instant agency to allow an extension of a Coastal
Development Permit should the need arise.’ Ironically, the applicant in this particular case has
already applied for such an extension as a precaution in case it missed a deadline it agreed to in
its original permit. This existing extension application has the effect of tolling the expiration date
of the CDP, so the permit appears in fact to be in no current danger of expiring.

However, this bill would foreclose that agency process before it has even started. This is
not just an issue for the permit holder that is the subject of this bill, or for the California Coastal
Commission. This bill unfortunately presents a clear instance of Legislative support for skirting
mandated environmental public processes.

As explained in more detail in the attached summary of the circumstances surrounding
the proposed language, these amendments in essence would place the Legislature in the role of
an executive agency. It cannot be overstated that the implementation and enforcement of existing
environmental laws should be applied fairly and equally to all, that the Legislature has delegated
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2
1d.



that enforcement authority to the administrative agencies such as the Coastal Commission, and
that the direct interjection of the Legislature — especially in light of the fact that the Commission

has already received an application for the desired permit extension — undermines administrative

agency authority and the justifiable public reliance on fair and consistent enforcement of

environmental laws.

We respectfully request this Committee turn this matter back to the Coastal Commission
and the entity seeking permit extensions for the proper administrative review and hearing, and to
vote “no” on the amended AB 1570. Thank you.
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ATTACHMENT:
SUMMARY OF COASTAL DEVELOPMENT PERMIT CIRCUMSTANCES AT ISSUE
IN DEVELOPMENT OF AB 1570 AMENDMENTS

AB 1570, as amended, would only apply to one applicant for a Coastal Development Permit
(CDP) to construct an ocean desalination facility. As is often the case, the applicant worked with
the Coastal Commission to craft numerous “conditions” on the permit. One condition is that the
applicant begin construction of the project within two years of the CDP approval — in other
words, “vest their rights” within a reasonable timeframe.

Because the applicant took the unusual step of applying for the CDP before the normal sequence
of getting permits/leases from the Regional Water Quality Control Board and State Lands
Commission, the two-year deadline for beginning construction could potentially expire. It is not
yet certain the deadline will expire; nonetheless, the applicant has applied for an extension. The
application for the extension itself tolls the deadline and makes an immediate extension
unneeded.

The applicant has already taken steps to protect its vested rights in the CDP. The request for an
“urgent” bill to supersede the normal regulatory process of extending the deadline in the permit
would not change its rights in the project.

1) The Bill Does Not Fit the Definition of ‘“Urgent”
In taking the extraordinary step of exempting a single project proponent from provisions of the
Coastal Act, the Bill states in Section 2 that it is an “urgent action” for the safety and welfare of
the public. We strongly disagree. The project in question would not necessarily be delayed by
following the procedural requirement to request an extension of the Coastal Development Permit
(CDP), as evidenced by the applicant’s having already applied for the extension which tolls the
deadline.

In fact, the request for an extension became potentially necessary precisely because the applicant
is not able to meet some of the deadlines agreed to by the applicant and the Coastal
Commission.® In this case, an extension of the deadlines in the CDP could easily be crafted and
approved under the current regulations to allow the applicant the additional time necessary to
complete the conditions of the permit. It is unnecessary for the Legislature to step into the shoes
of the Coastal Commission and guarantee the extension. Creating and implementing into law a
narrowly applicable exemption of existing regulations will not protect the environment or help
the applicant meet the conditions of approval of the CDP in a more timely fashion.*

The possible need for an extension may stem from the fact that the applicant has not completed
the steps for permit approval from other agencies. For example, the project’s NPDES permit,
issued by the San Diego Regional Water Control Board, is currently under review by the State
Water Resources Control Board for consistency with water quality law. The City of Carlsbad is

? Coastal Development Permit, E-06-013 — Poseidon Resources (Channelside) LLC — Carlsbad
Desalination Facility, Standard Condition 2, approved November 14, 2007 (“This permit will expire two years from
the date on which the Commission approved the proposed project if development has not begun.”).
4
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also considering local permit amendments and an addendum prepared pursuant to the California
Environmental Quality Act for changes to the project itself and delivery pipelines. The City must
approve these discretionary permit amendments before the applicant is able to receive the CDP.’
Unless the Legislature also wants to insert itself into these processes as well, the project cannot
start construction without valid local permits and a discharge and intake permit — regardless of
whether or not the applicant has to request an extension of the CDP.

Finally, it is speculative at best that the ocean desalination proposal is “urgently” needed to
alleviate the current stresses on water supplies in the State or in the San Diego region. As stated
above, the applicant still has to finalize the approval of the proposed intake and discharge of
seawater. Even if the project was approved tomorrow, it would be a significant amount of time
before the project could complete construction, testing and commence operations.

“Urgent” measures to address the current water supply shortage may be necessary in the area.
And extraordinary actions by the Legislature may be required to streamline these urgent
measures. But truly “urgent” measures would be aimed at water supply management measures
(such as conservation) that can be completed within the timeframe of what would be considered
the emergency conditions.

In conclusion, the applicant has sought the desired extension, is currently in productive
conversations with the Coastal Commission regarding the extension, and the deadline is tolled
while those discussions occur. This is not an “urgent” situation that justifies the insertion of the
Legislature into regulatory procedural mandates of the Coastal Act. The applicant for an ocean
desalination facility (the sole beneficiary of this bill) does not need the Legislature to take this
extraordinary action, and the action will not result in expediting completion of the project.

2) The Bill Would Set Bad Legislative Precedent
Given that the extraordinary action proposed in this bill is specifically designed to resolve an
issue for a single applicant before the Coastal Commission, it sends a signal to any applicant to
approach their representative in the Legislature for special exemptions to the rules. Such an
approach also prevents the review of any changed circumstances that might have taken place
during the intervening period. Permits may be extended for years, and if circumstances have
changed significantly since the original approval, no agency — not the Commission, the Water
Board or a local jurisdiction - would have any recourse to deal with those changes.® This would
include such impacts as traffic and infrastructure constraints, water quality and quantity issues
and endangered species considerations.

Further, as discussed above, this extraordinary and arguably extra-Constitutional action is not an
urgent necessity and consequently relaxes the basic Constitutional framework of separation of
powers unnecessarily.

Finally, there is a basic question of equity and fairness that is raised when the rules are changed
for the benefit of one applicant before the Coastal Commission, yet others are denied exemptions
to the rule by their representatives in the Legislature.

51d special condition 2.
6 See e.g. Title 14, Div 5.5, 13169(b).
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Simply put, the precedent set by legislating narrow exemptions to the law for individuals when it
is neither an emergency nor (even assuming it resolves an emergency) likely to expedite a
resolution of the emergency, invites every citizen to request equal consideration. The precedent
would result in undermining any reliance in fair and equal enforcement of the law — as well as a
potential flood of requests for special exemptions to the law. The circumstances and facts of the
applicant in this case do not warrant special legislative amendments.

3) Conclusion
We want to make it clear that our objections to the bill in no way reflect either support or
opposition to the project proposal or applicant. Our opposition to the bill is based solely on our
concerns that the laws of the State are enforced equally and fairly. Further, we think that it is
critical the Legislature approach the limits of its authority under the Constitution sparingly and
only in the most dire set of circumstances. This bill simply does not meet those standards.
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